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ABSTRACT: Discussion on “Round Table on Security Rights over Immovable
Property Project”, which aims to provide comprehensive and accessible information
on the law of security rights over immovable property in Europe, as well as providing
a publicly accessible database and an assessment system that provides guidance on the
legal value of security rights in immovable property.

It is focused on the development of an evaluation system for national designs of
legal frameworks of security rights over immovable property, which aims to measure
the “legal value” of these rights in a comparative legal manner. The evaluation system
is structured to consider the interests of banks, property owners, and legislative
preferences. The challenge is to develop a detailed presentation of the different legal
systems due to the growing cross-border mortgage business in Europe.

The project also addresses the need for studies on mortgage law in response to
modernization of civil law systems in various countries. The document emphasizes
the importance of the project in providing valuable resources for banks, legislators,
and consumer protection institutions. Additionally, it discusses the development of
an evaluation system for the individual national designs of the legal frameworks of
security rights over immovable property, aiming to provide orientation on how the legal
value of these rights can be measured in a comparative legal manner.

RESUMEN: El proyecto “Mesa Redonda sobre Derechos de Garantia sobre Bie-
nes Inmuebles” tiene por objeto proporcionar informacién completa y accesible sobre
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el régimen de las garantias reales sobre bienes inmuebles en Europa, asi como ofrecer
una base de datos accesible al publico y un sistema de evaluacién que proporciona
orientacion sobre el valor legal de los derechos de garantia sobre bienes inmuebles.

Se centra en la elaboracién de un sistema de evaluacién atendiendo a los marcos
juridicos de garantias reales sobre bienes inmuebles en los distintos paises, con el
objetivo de medir el valor legal de estos derechos de forma comparativa y tomando
en consideracion los intereses de bancos, propietarios y preferencias legislativas.
El reto radica en desarrollar una presentacién detallada de los distintos sistemas
juridicos debido al creciente negocio hipotecario transfronterizo en Europa.

Se aborda también la necesidad de estudios sobre derecho hipotecario en
respuesta a la modernizacion de los sistemas de derecho civil en varios paises.
También se destaca la importancia de provisionar de recursos valiosos para bancos,
legisladores e instituciones de proteccién al consumidor. Y se examina la elaboraciéon
de un sistema de evaluacién para los distintos marcos juridicos de garantias reales
sobre bienes inmuebles de los distintos paises, con el fin de proporcionar orientacién
sobre la forma en que puede medirse el valor juridico de esos derechos de manera
juridica comparativa.

KEYWORDS: Security Rights over Inmimovable Property, Comparative Law Study,
Cross-border Mortgage Business, Evaluation System
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1I. ROUND TABLE ON SECURITY RIGHTS OVER IMMOVABLE PROPERTY.
II.1. DEVELOPMENT AND WORKING METHODS. II.2. Topics. I1.3. CHarTs. 11.4. FROM POWER
Point TO AN IT system.—III. PUBLICATION OF THE DATABASE.—IV. ROUND
TABLE AND EVALUATION SYSTEM. IV.1. BAsIiC STRUCTURAL ELEMENTS OF THE
EVALUATION SYSTEM FOR SECURITY RIGHTS OVER IMMOVABLE PROPERTY. IV.2. FLEXIBLE
SECTORAL EVALUATION AS AN IMPORTANT TOOL. IV.3. EXPERIENCE TO DATE AND THE LIMITS OF
RIGHTS-BASED EVALUATION.—V. PART 1 CONCLUSION.—VI. BIBLIOGRAPHY.

Since 2005, the Association of German Pfandbrief Banks (Verband deutscher
Pfandbriefbanken, vdp) has invited academics and practitioners in mortgage and land
register law from over 30 countries to Berlin twice a year to discuss legal developments.
The following article' explains the objectives and working methods of this comparative
law project, whose database is progressively being made available to the public.

In an additional contribution (Part 2)?, the authors present the similarities
and differences of security rights over immovable property with regard to their
accessoriness.

I. THE NEED FOR INFORMATION ON COMPARATIVE LAW

In 1989, the vdp? began to examine the legal framework for real estate financing
in individual European legal systems. For this purpose, expert committees developed
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questionnaires dealing with the topics of mortgage and land register law, as well as
with the fate of security rights over immovable property in compulsory enforcement
and insolvency proceedings. In each case, the work related to one legal system and
contained only occasional references to comparative law.

Since the mid-1990s, there has been a strong increase in the need for multi-
country or even pan-European presentations on the law of immovable security.
The reasons for this lie primarily in the growing cross-border mortgage business
in Europe: This means that an increasing number of people have to deal with the
associated legal questions and that the need for swift familiarisation with another
legal system increases, which is easier with comparative presentations and overviews.
In addition, the inclusion of foreign legal systems (LUCKOW and STOCKER, 2021,
2022a, 2022b) in the credit process (and especially risk management) inevitably
means that assessment procedures have to be developed in the individual credit
institutions in order to evaluate the different rules.

Such procedures for the evaluation of legal structures first require a detailed
presentation of the various legal systems according to a uniform basic model.
Developing this presents a great challenge. On the one hand, the questions asked
have to be so general that they make sense for all the legal systems included. On
the other hand, the degree of detailed analysis has to be as fine-grained as possible
in order to effectively capture the strengths and weaknesses of the individual legal
systems — and this taking as precise as possible consideration of the frameworks of
individual business models or types of business. For example, different legal issues
come into play in private housing finance than do in commercial real estate loans.

The need for studies on mortgage law also became clear in the 1990s due to
the fact that in many countries (particularly in Central and Eastern Europe) the
civil law systems as a whole were being put to the test and undergoing far-reaching
modernisation (STURNER, 2017); security rights over immovable property very
soon played an important role in this, and the academics and practitioners involved
in this field were highly interested in the cross-national exchange of opinions and
experience. Laws of immovable security were amended and supplemented in several
Western European countries as well (e.g., by the expansion of the scope of application
of the hipoteca de mdximo in Spain (2007) (MORENO, 2011), the introduction of
the hypothéque pour toutes sommes in Belgium (1996), the hypothéque rechargeable
(2006 and 2014) (FERVERS, 2013) and the fiducie-stireté (FIX, 2014)* in France — all
changes in the direction of increased flexibility precisely in the three countries® whose
security rights over immovable property had been the least flexible®.

Comparative presentations on the law of immovable security in Europe are
rare. Some detailed works aim to deal with deliberations on a Eurohypothec — and
present a few mortgage law systems for this purpose’. Other works only deal with
individual countries® or give an overall presentation of property law in the form of
country reports’.

As such, the vdp was quick to initiate and support academic exchange and the
transfer of practice-oriented expertise at an early stage. Prompted by numerous
requests, it has been involved in the modernisation of mortgage and land register law
in many countries since 1993. The proposal it initiated for a non-accessory security
right over immovable property for Central Europe (WOLFSTEINER and STOCKER,
1998, 1999) laid the foundation for not only a series of legislative works on security

Rev. Critica de Derecho Inmobiliario, N.° 805 pags. 3071 a 3088 Afio 2024 3073



Round Table on Security Rights over Immovable Property (Part 1)...

rights over immovable property in Central Europe, but also for the concretisation
of efforts towards a Eurohypothec!?, the most import building block of which is the
Basic Guidelines for a Eurohypothec (DREWICZ-TUIODZIECKA, 2005).

II. ROUND TABLE ON SECURITY RIGHTS OVER IMMOVABLE PROPERTY"!

The vdp has set itself the goal of contributing to the transparency of the law of
immovable security in Europe not only in the form of country-specific publications,
but also in the development of cross-national charts that allow quick access to
differentiated information and legal facts.

For this purpose, the Round Table: Flexibility of Security Rights over Immovable
Property in Europe (Runder Tisch: Flexibilitdt der Grundpfandrechte in Europa)'
was established in 2005, in which academics and practitioners in security rights
over immovable property from more than 30 countries now participate. The results
of these comparative law discussions were first made available to the public in the
vdp’s publication series between 2006 and 2010 (STOCKER, 2006, 2007; STOCKER
and STURNER, 2008, 2009, 2010a 2™. ed., 2010b 2. ed.).

1I.1. DEVELOPMENT AND WORKING METHODS'?

In the beginning, recognised academics and practitioners from several countries
- on the basis of the issues examined in the Basic Guidelines for a Eurohypothec (see
Section I. above) — discussed the doctrinal foundations as well as the practicability
of their national security rights over immovable property and wrote detailed country
reports on these. The results of these workshops were then published (STOCKER,
2006).

The discussions were continued with the inclusion of additional countries,
and the results of these discussions were also published (STOCKER, 2007). Again
— on the basis of the list of issues used from Flexibilitit der Grundpfandrechte in
Europa, Band I — fundamental topics were covered (such as the form and scope
of accessoriness or non-accessoriness and the protection of the owner) as well
as issues relevant to practice (e.g., to what extent modern forms of credit can be
secured by the respective security rights over immovable property and how security
rights over immovable property can be adapted to the constant changes in economic
circumstances). Later, separate chapters on enforcement law and insolvency law
were added (STOCKER and STURNER, 2008).

Even then, it became apparent that in many countries with an accessory design
of security rights over immovable property it is mainly maximum amount mortgages
that are used, some of which have a very high degree of flexibility, but only as long
as the owner and creditor do not change. Furthermore, the comparative law study
was expanded to include the constructive connection between the loan agreement
and the creation of the security rights over immovable property, issues regarding the
distribution of the burden of proof, bona fide purchasing, and the use of abstract
acknowledgements of different kinds of parallel debts.
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The legal systems covered were not selected according to academic criteria or
legal policy objectives (e.g., with the intention of covering the legal systems of all EU
member states). Rather, the contents of the charts are the result of an academic and
practice-based exchange that has developed over many years, organised by the vdp
within the framework of research, and the associated development of a network of
contacts with academics and practitioners from many countries.

The Round Table members should not only be well-versed in their respective
national security rights over immovable property, but should also have dealt
intensively with at least one and usually several other legal systems, so that they
have a deep understanding of comparative law and thus cross-border issues. The
original core of the group consisted of members who are or were actively involved
and playing a leading role in the development of law in their countries and who
contribute or have contributed to the deliberations on a Eurohypothec — at least
in the sense of a benchmark for determining the position of their own national
security rights over immovable property. In addition to good knowledge of the
German language, a fairly high level of time commitment is required, which not
every individual under consideration was able or willing to make. The team is made
up of professors, notaries, lawyers, and bank lawyers, and thus combines the main
interests of academia and practice.

The working language at the workshops is German, based on the original
preferences of the participants. In practice, the German language is also better
suited than English for dealing with the subject of security rights over immovable
property. In most continental European legal systems direct German translations of
technical terms related to real estate law can be found; this is terminologically more
difficult in English, as it often depends on whether one is talking about England/
Wales, Scotland, Ireland, or the United States'¥. An example of this is the German
term “Grundpfandrecht”, for which the Round Table developed the formulation
“security right over immovable property”" in order to cover all the English-language
legal systems involved. It is thus very arduous to translate the individual questions
and answers into English, and it sometimes becomes apparent that a readjustment
of the German wording is also necessary in order to accurately describe the content
under discussion in both languages.

In order to keep the answers in the database up to date, the members of the
Round Table have to follow the development of their legal system. This gave rise
to the idea of producing reports every six months (LASSEN and LUCKOW, 2016,
25-32; SEEBER, 2016, 33-40). This has resulted in a significant improvement to its
usability, especially for banks as a basis for the ongoing monitoring of the quality of
their security rights and risk management.

11.2. Topics

The database of the Round Table on Security Rights over Immovable Property
contains a wealth of topics:

Following some basic remarks on the types of security rights over immovable
property (I.), central questions relating to the register systems are addressed, as they
involve the public disclosure requirements for security rights over immovable property
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(IL.). This is followed by an exploration of the effects of accessoriness (IIL.) that is as
nuanced as possible so as to counteract the black-and-white division into accessory and
non-accessory security rights over immovable property that is regularly encountered
and that often leads to misconceptions, particularly with regard to the protection of
the owner. Security rights over immovable property serve to secure payment claims
and have to prove their value when the debtor is no longer able to pay. Therefore, the
“legal security content” of a security right over immovable property in the context of
enforcement proceedings (IV.) and insolvency or reorganisation proceedings (V.) is
of paramount importance for the practice of the credit business. This is reflected in
the large number of charts dealing with these issues. The practically important but
theoretically oriented questions of the above-mentioned topics are supplemented by
a chapter dealing with the utilisation in practice of security rights over immovable
property (VI.) in some important groups of cases.

In the course of the work, special topics were covered in further chapters:
Questions on security rights over immovable property in the context of the financing
of equipment for the production of renewable energy (VIL.), the use of property
companies/SPVs for commercially used properties (VIIL.), as well as building rights
(IX.), and qualified common ownership (X.) as objects of a security right over
immovable property.

A particularly exciting topic in terms of legal policy is the security of transaction
with immovable property (XI.), which in the majority of countries is guaranteed
in a special way by the compulsory or regular involvement specially trained and
qualified professionals or state institutions in property-related transactions, while
in other countries a compensatory arrangement is required in order to avoid gaps
in legal security as far as possible (if one is not willing to accept them for overriding
reasons, such as cost savings or the simplicity and speed of the transaction)'.

Although the Round Table is focused on the law of immovable security,
consumer protection in real estate loans is of such central importance than some
regulations are considered from a comparative law perspective (XII.).

An additional chapter collects current political topics that are connected with
security rights over immovable property. If it becomes apparent that the topic is of
Europe-wide and lasting significance, it is assigned to one of the specialised chapters.
Information was exchanged in this chapter on special national regulations that were
introduced because of the Covid-19 pandemic and which have mostly expired since.

11.3. CHArTS

An important focus of the workshops is the creation and ongoing development
of detailed charts in the form of maps, with countries marked in different colours
depending on the answer to the question under consideration in order to vividly
illustrate the diversity of security rights over immovable property.

The problem with any kind of overview is that it has to simplify in order to provide
a more efficient perspective than a collection of detailed information. However, every
simplification results in standardisation of varying degrees and thus slightly distorts
the details, which is difficult to reconcile with an academic claim to the quality of the
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work itself. This is true for comprehensive tabular overviews — and even more so for
charts, where the information that can be included is even more limited.

Nevertheless, after in-depth discussion in the workshops, this form of
presentation was chosen in order to allow users to quickly grasp the concepts and
to increase clarity through visualisation in view of the abundance of distinctions.
Academics, too, have to recognise that it is sometimes preferable to be able to
present information that is not entirely precise to the target audience than to
run that risk that the central message is not conveyed at all. Tt is important that
a balanced selection of topics and questions makes the potential “error rate” in
the details transparent for experts, so that further work can present the desired
differentiation in special works.

In order to deal with the extremely complex task, it is first necessary to identify
the central questions for the assessment of security rights over immovable property
and to formulate them in such a way that they make sense for each legal system
covered here. Furthermore, the questions have to be posed in such a way that an
accurate answer, at least in principle, can be given for each legal system, even if
exceptions and deviations should occur in detail.

The whole task is made particularly challenging by the fact that, in principle,
only one answer per country can be given in order to fit in with the map colour
schematic. If more than one answer is applicable, the wording of the questions and
answers have to be adjusted until, in principle, only one answer fits per country.
With each jurisdiction that is added to the project, this means adapting often
no fewer question and answer variables — and this in German and English. The
implementation of two workshops per year, each lasting two full days in Berlin,
shows that the effort required to achieve a high level of quality is not small.

1I.4. From PowERPOINT TO AN IT SYSTEM

The aim of the charts in the form of maps is to ensure that those legal systems
that give the same answers appear on the map with the same colour. During the
initial years of the project, PowerPoint slides were used for this purpose, however, as
the number of questions and legal systems increased, this proved to be too difficult.
In addition, the Round Table members had to wait a long time for the overall result.

As it was not possible to procure a ready-made program that could meet all the
requirements of this project, a separate IT application was developed. This allows
the individual members of the Round Table on Security Rights over Immovable
Property to enter their responses via secure Internet access, whereupon they can
immediately see the result of the country comparison on the coloured map. Later, a
comments field was added so that the responses can be explained or exceptions and
special cases noted.

The IT system has also made it possible to access the database directly during
presentations and discussions, allowing its content to be included. This has been
used not only at conferences, but also during legal policy discussions on the
modernisation of mortgage and land register law in individual countries. Legal
information compiled by the Round Table on Security Rights over Immovable
Property has also been made available to European institutions through the granting
of read access to the database.

Rev. Critica de Derecho Inmobiliario, N.° 805 pags. 3071 a 3088 Afio 2024 3077



Round Table on Security Rights over Immovable Property (Part 1)...

III. PUBLICATION OF THE DATABASE

Until recently, the findings of the Round Table on Security Rights over Immovable
Property were not readily accessible to interested members of the public, and thus
not widely known. This was mainly due to the fact that access to the expert database
was limited to registered users and the database’s website was primarily designed to
facilitate cooperation between the members of the Round Table.

In the past — as previously mentioned - the contents of the database were
published in the vdp publication series with detailed explanations in German and
English. The printed format, however, has the disadvantage that it becomes out-
of-date over time and the costs associated with print publication can be very high,
especially as an effective overview can only be achieved with the use of coloured
maps, which even today greatly increases the production costs of printing.

As such, the Round Table on Security Rights over Immovable Property started
looking into how to increase the visibility of its work and thus make its valuable
findings better known and accessible to the public.

In addition, there is the recurring question of how the charts can be used
as a source for academic publications by Round Table members. This becomes
even clearer when external authors, also of standard works on mortgage and land
register law, want to use and disseminate the findings of the Round Table in their
publications. The restriction of access to the results also presents an obstacle to
using the findings for legal policy work. If only because of normal staff turnover in
administration, politics, and academia, it is almost impossible to grant individual
read access to all interested members of these target groups.

Accordingly, the Round Table decided in autumn 2021 to open access to the
online database of the Round Table on Security Rights over Immovable Property to
the general public. For reasons of IT security alone, it was ruled out of the question
to give the public direct access to the database into which the members of the Round
Table enter their responses and comments. Instead, a parallel read-only database
with the same content that had previously been set up for external users was used;
from this, another parallel database was created that the public can access via the
Internet. The Round Table decides from when on which questions with answers for
which countries in chart form (as well as country comments) will be copied into this
publicly accessible database. The database is updated several times a year.

From November 2021 to April 2022, the Round Table reviewed all the questions in
the first six chapters to see if they were sufficiently comprehensible to external parties.
Each chapter and individual question was accompanied by an explanation to illustrate
the meaning of the question and its connection with other questions. In its mid-May
2022 workshop, the Round Table on Security Rights over Immovable Property made
a decision on which questions should be transferred to this new public database as a
first step. After this work was completed, the new database was set up, the content of
the new website was developed, and the data migration was carried out. Since August
2022, the database has been publically accessible at www.vdpgrundpfandrechte.de
and, since 2023, at www.vdpmortgage.com as well. The public launch of the website
was announced in September 2022 following another review phase.

In upcoming workshops of the Round Table on Security Rights over Immovable
Property, further questions and chapters are to be examined with respect to their

3078 Rev. Critica de Derecho Inmobiliario, N.° 805 pags. 3071 a 3088 Afio 2024



Dr Otmar Stocker and Prof. Dr Dres. H.C. Rolf Stiirner

suitability for transfer to the public database, and then released if appropriate. The
decision to allow external users to download the country charts (free of charge) was also
important for external use; this is the only way the charts can be used in publications.

IV. ROUND TABLE AND EVALUATION SYSTEM

An additional focus of the work of the Round Table on Security Rights over
Immovable Property is the elaboration and further development of an appropriate
evaluation system for the individual national designs of the legal frameworks
of security rights over immovable property. This is intended to provide initial
orientation as to how the “legal value” of security rights over immovable property
can be “measured” in a comparative legal manner on a general, institution-specific,
or differentiated basis according to the type of business. However, it does not lay
claim to being a fully developed econometric country comparison.

As early as 2009, an evaluation system was developed, the results of which
were published in book form on the basis of previously published works in German
(STOCKER and STURNER, 2010a) and English (STOCKER and STURNER,
2010b). No decision has yet been taken whether to publish these results in the public
database, as the focus of the work so far has been on the presentation of comparative
property law. In addition, the weighting indicators, which are an elementary
component of the evaluation system!?, are developed in a separate process, namely
only when the relevant question and its answers have proven to be stable in their
country-by-country entries; this often requires several workshops and thus several
years. Nevertheless, it seems appropriate to briefly outline the systematics of the
evaluation at its current stage of development in this article.

IV.1. BASIC STRUCTURAL ELEMENTS OF THE EVALUATION SYSTEM FOR SECURITY RIGHTS OVER
IMMOVABLE PROPERTY

The individual chapters of the evaluation analysis, structured according to the
previously described context!®, contain many questions on a large number (over
30) of legal systems, predominantly in European countries, but also including New
York for the United States, Turkey, and Japan — important examples of Germany’s
economic partners outside Europe. In order to make a succinct comparative law
statement in the sense of an evaluation, it seems reasonable to calculate a single
figure for each country at the conclusion of the evaluation process. For this purpose,
it is necessary to determine the weight of the individual questions and answer in
relation to each other with regard to an overall evaluation. This weighting depends
on the perspective from which the questions and answers are viewed. In the current
state of development of the evaluation system, the following points of view are
differentiated:

— the interests of the bank as the most important creditor from an econo-

mic perspective (good usability of the collateral, flexibility of the collate-
ral, and breadth of usability);
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— the interests of the owner (flexible and cost-effective usability, suffi-
cient protection against unjustified seizure, foreclosure, and sale by the
bank); and

— legislative preferences (balance in the interest of peace under the law
and justice, public interest in a functioning credit industry and interna-
tional competitiveness).

This differentiated perspective relates to the weight of the questions and
answers in relation to each other, without the content of individual answers playing
arole". In an additional step, the same differentiated perspective is used to weight
the content of the specific answers provided®. It can be seen from these examples
that a difficult balancing act always has to be performed, because the evaluation of
the interests and balance always takes several points of view into account. Questions
or answers that are judged to be relatively unimportant from the point of view of the
actor concerned can be weighted with low scores or even “zero” in very clear cases.
In the end, the figures resulting from the described double weighting can be added
up per country to obtain the evaluation figure — and this can then be compared with
the evaluation figures of the other countries.

IV.2. FLEXIBLE SECTORAL EVALUATION AS AN IMPORTANT TOOL

Of course, an evaluation system set up in this way allows not only for an overall
evaluation (which can only provide very limited and general information for most
users), but rather also allows for sectoral evaluations, which limit the evaluation
or assessment to the perspective of the respective actor, a specific legal system, a
certain special conflict, or a particular field of business. The aforementioned forms
of sectoral evaluation can also be broadly combined. For example, banks will
often only be interested in an evaluation of the usability or utilisation efficiency
of the legal system of one or more countries when they are preparing a loan. An
evaluation may also only be sought for certain specific situations (e.g., in the event
of compulsory enforcement or the insolvency of the debtor of the loan and/or owner
of the property). Certain business areas, such as the collateralisation of renewable
energy plants, the collateralisation of building rights or residential property, as
well as collateralisation through the use of property companies in the financing
of commercial projects, are also available for separate evaluation on demand for
documentation purposes?’.

The bank-oriented nature of the evaluation system is reflected in the particularly
detailed query and evaluation of practically all key aspects of bank financing, which is
clearly reflected in an overall assessment. However, it is of course also possible to make
use of the evaluation from the owner’s and/or consumer’s point of view in isolation.
This is especially relevant for consumer protection institutions but also for the banks
themselves, because needless to say the question always arises whether sufficient
consideration of these interests should not also be a concern of sustainable banking
business practices. For the legislators of the countries involved, the comparative
evaluation is a valuable resource in the service of maintaining legislative balance.
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IV.3. EXPERIENCE TO DATE AND THE LIMITS OF RIGHTS-BASED EVALUATION

vdpExpertise, a subsidiary of the vdp, has taken over the technical
implementation of these evaluations. For vdpExpertise, the results of the Round
Table have proven to be very usable for supporting banks in loss given default
calculations (LASSEN and LUCKOW, 2016, 24-32), because the evaluation system
developed offers a high degree of transparency and is regularly updated. In addition,
an expansion to include additional countries was possible at the suggestion of the
Round Table; such an expansion has been carried out several times, although this
has now reached certain limits in the interest of manageability and good quality.
The results of the evaluation, with its rather prognostic character, harmonise well
with the empirical assessments collected by vdpExpertise.

Procedures for quantifying quality are very common today in many areas
for establishing rankings. If they are carried out as carefully as possible and with
diversified weightings, reasonably useful statements are possible. However, such
results should not be considered absolute, as the quantification of quality has too
many fundamental weaknesses. Above all, when making decisions about financing,
it is inadvisable to adopt a schematic approach without pragmatic consideration of
the specifics of the individual case.

The described evaluation system weights the advantages and disadvantages
that a functional legal system entails for the individual actors. Consequently, it
excludes risks that may result from failure of the legal structure, such as risks from
political instability or susceptibility to corruption. In individual cases, they require
an additional special weighting based on extra-legal factors. This also corresponds
to the procedure practiced by vdpExpertise.

Figure 1. Country-by-country results of the evaluation, based on the criterion
of enforcement (as at November 2022)
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Figure 2. Country-by-country results of the evaluation, total of all scores
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V. PART 1 CONCLUSION

L

II.

III.

Iv.

The law of immovable security is still largely national in character and is
therefore extremely multi-faceted within the bounds of Europe alone.
There are no comparative law presentations including as many legal sys-
tems as possible that are sufficiently detailed for practice while at the
same time transparent and clear as well as meeting the minimum requi-
rements for up-to-datedness in analysing the legal situation in question.
The vdp would like to contribute to reducing these deficits with the
Round Table on Security Rights over Immovable Property project.
Following several publications on this project in book form, important
parts of it have now been made available to the public in the form of a
database: HYPERLINK “http://www.vdpmortgage.com”www.vdpmort-
gage.com
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NOTAS

! This article is the English translation of the publication (STOCKER and STURNER,
2023a). It was published in English in (STOCKER and STURNER, 2023b).

2 To be published in Revista Critica del Derecho Inmobiliario. Published in English in
(STOCKER and STURNER, 2023c).

3 At the time, the vdp was named the Association of German Mortgage Banks (Verband
deutscher Hypothekenbanken, VdH).

4 On the further development in France, see (STURNER, 2017).

5 For parallel developments in Central and Eastern Europe, see (DREWICZ-TULO-
DZIECKA et al., 2009; STESSL, 2008.). ; ILLA, 2010, 2nd. ed.; SACALSCHI, 2011, 2nd. ed.;
STOIMENOYV, IVANOV et al., 2008; EBNER, 2010, 2nd. ed.). .

¢ For more on the general tendency towards non-accessoriness, see (STURNER, 1992). .

7 See in particular (RUPP, 2015; KIESGEN, 2004a, with a presentation of German,
French, and Italian mortgage law; KIRCHER, 2004b; STOCKER, 1992). .

8 For example, (JASCHINSKA, 2004; HOFMANN, 2002; RINK, 2006; SCHULZ-TRIEG-
LAFF, 1997; STEVEN, 2002; JUNGMANN, 2004; STADTLER, 1998; STURNER and KERN,
2003; BONING, 2011).

 For example, (FRANK and WACHTER, 2015, 2nd. ed.; BAR, 2015, 2019, 2000a, 2000b,
2000c, 2001; BAR et al., 1999; SPARKES, 2007; BAUR and STURNER, 2009, 911-1039) (Fran-
ce, Italy, Spain, United States, Switzerland, etc.).

19 For more detail on the various proposals, see (STOCKER, 2006; BAUR and STUR-
NER, 2009, 911-1039).

I For more on the Round Table on Security Rights over Immovable Property in general,
see (LASSEN, LUCKOW and THURNER, 2016).

2. The name of the Round Table working group has undergone a number of iterations
since its founding, and is now known as the Round Table on Security Rights over Immovable
Property (Runder Tisch Grundpfandrechte).

13 For more details, see (LUCKOW, 2016, 9-16; LASSEN and LUCKOW, 2016, 19-32).

4 Examples are provided in (LUCKOW, 2016).

!5 Initially, the term “real property” was agreed upon, but this corresponds mainly with
the terminology used in the United States, and was replaced by terminology independent of
individual legal cultures.

16 See in particular (RESCH, 2016; MURRAY and STURNER, 2010) (comparative law
for Germany, England, France, Sweden, Estonia and the United States); (MURRAY and
STURNER, 2020) (with a detailed comparative analysis of the German and U.S. legal systems
in terms of legal certainty, costs for the parties involved, speed, simplicity and comprehensi-
bility, transparency, the quality of legal advice, and the public interest). The latter publication
also contains a critical examination of the World Bank’s Doing Business reports, which was
presented by the authors at a World Bank event as part of the Law, Justice and Development
Week in November 2018 (pp. 135 et seq.., pp. 162 et seq., pp. 169 et seq., pp. 181 et seq.).
The Doing Business reports were promoted by the World Bank and had a strong influence
on the reports and recommendations of the OECD and economic institutes, as well as on
discussions held in Europe. These have been discontinued in their previous form following
the revelation of deficiencies and inconsistencies, as well as forms dishonest influence in
certain cases.

7 For more on the structure and development of the weighting indicators, see (LUC-
KOW, 2016, 41-48).

For earlier work, see (LUCKOW, 2012, 379-392).

¥ See the topics listed above in 2.2.

1 For example, low weighting of the number of different types of security rights over
immovable property, higher weighting of the existence of total security rights over immova-
ble property encumbering several properties at the same time.
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20 For example, in the case of the question whether the absence of a secured claim can
be held against the bona fide purchaser of the security right over immovable property by the
owner: The answer “yes” would result in a lower score from the point of view of the bank, a
maximum score from the point of view of the owner, a favourable score from the point of the
legislator, who can or should also take into account the interest in secure transferability in
the interest of easier refinancing between banks.

2 The Round Table on Security Rights over Immovable Property has developed evalua-
tion weightings only for Chapters I-VI.
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